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COMMISSIONER FOR CHILDREN AND YOUNG PEOPLE BILL 2005 
Second Reading 

Resumed from 13 April. 

HON ANTHONY FELS (Agricultural) [9.23 pm]:  A commissioner for children is essential to ensure that all 
matters relating to children are brought out into the public forum and that service providers are open and 
accountable.  Western Australia has an obligation to its future citizens, our children, to protect them from 
systemic abuse and neglect.  They have a right to reach their full potential.  Children are our most precious 
resource.  It is time we acknowledged the need for improved care, particularly for vulnerable children.  A case in 
point was the tragic death of Wade Scale recently.  The debate that has been going on over that issue highlights 
the urgency for the government to put in place a commissioner for children, and also to ensure that a 
commissioner for children is accountable to the Parliament and not just to the minister, as is proposed in this bill.   

We need to look at the bigger picture beyond the unfortunate situations in which children can be vulnerable.  We 
need to consider the wide range of problems in society now, and to look at how many of those problems 
originated in early childhood development and as a result of improper interference with children.  A close 
examination of many of the criminals in the justice system will show that the majority have been abused as 
children.  The majority of drug addicts have been abused.  The majority of suicide victims have been abused, 
although no clear statistics are obviously available.  Mental health problems in our society, often exacerbated by 
the use of marijuana and other substance abuse, can often be traced back to the abuse of those victims and 
sufferers as children.  The majority of sexual offenders will reoffend.  We need to break this vicious cycle if we 
truly want to address the prevalence of this in the future.  We urgently need to direct resources at preventing all 
of these precursors to the sad consequences that are sure to affect those innocent children who in later life 
become the victims of their own misbehaviour that too often is a result of their experiences of abuse and neglect.  
Too often government departments bungle the investigation, administration and management of the issues and 
the allegations of abuse towards children.  This may in some cases be an overreaction and not necessarily an 
oversight or ignorance of abuse.  However, I suspect that oversight and inaction are the commonest mistakes 
made by those charged with this duty.   
A commissioner for children is an opportunity for our society to act responsibly and honestly on behalf of our 
children.  We have the opportunity to learn from past mistakes and to establish an office and a commissioner 
who could effectively reduce the negative effects that government, laws and courts have on defenceless children.  
It could also address the inadequacies of the minister, policy makers and advisers in managing the Department 
for Community Development, to allow for the proper scrutiny of government agencies that deliver services to 
children.  The bill in its present form, however, would do little to improve the plight of these children and to 
prevent mistakes from continuing.  One has only to look at how this government is handling the most recently 
publicised case of Wade Scale, attempting in every way to cover it up and not make those responsible 
accountable to the Parliament and the people of Western Australia for the mistakes and inadequacies of the 
department and the minister in control.   

Amidst the crisis of children abused in foster care, it is not surprising that the Labor Party is endeavouring to fool 
the electorate with this bill for a commissioner for children, which is a glorified bandaid and a counterfeit.  One 
has only to look at the stolen generation.  If at the time the minister had had a commissioner to investigate those 
matters, such as the commissioner proposed in this bill, nothing would have been done.  This bill is a sad attempt 
to placate the victims and their families.  I am pleased that the government has now decided to progress this bill 
through the upper house.  The bill has for 12 months been languishing at the bottom of the notice paper.  There 
has been no urgency on the government’s part to legislate for this.  In the meantime what has happened?  More 
than 100 children have died in the past 12 months while in the care of the Department for Community 
Development and government agencies.  The public will not be fooled so easily.  Does the Labor Party honestly 
believe that a commissioner under the control of the Minister for Community Development would be an 
effective and efficient authority?  How different would this commissioner be from the Department for 
Community Development advocate?  The question must be asked: why have a commissioner?  The second 
paragraph of the explanatory memorandum, which Hon Kate Doust tabled at the beginning of her second reading 
speech, reads - 

The Commissioner will not have the role of investigating particular complaints . . .  

I ask: who does?  Will the department investigate those complaints?  Can we rely on the department to 
investigate those complaints and give an adequate response?  The bill makes it clear that the commissioner is not 
to have the function of dealing directly with complaints or concerns about particular children.  The explanatory 
memorandum reads - 
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Subclause (2) preserves the Commissioner’s powers to provide information to a child or child’s family, 
refer complaints or concerns about particular children to an appropriate investigative authority or 
service provider . . .  

Hon Barbara Scott has spoken about the need for a children’s ombudsman.  A children’s ombudsman is more 
important than the commissioner that would be created by this bill.  It is vital therefore that we amend this bill 
with a provision for a children’s ombudsman.  What power does anyone require to refer concerned citizens to the 
service providers that are the problem in the first place?  The Department for Community Development is a case 
in point.  Children, community groups, family members and others have complained repeatedly and have been 
referred to the appropriate investigative authority without the matters being handled in accordance with the 
department’s own duty of care requirements.  Any organisation must be accountable to its cause.  The only way 
for this to occur is for the commissioner to report to Parliament and not directly to the minister.  A defective 
minister will not ask the commissioner to highlight that minister’s inadequacies.  If the Carpenter Labor 
government genuinely wanted to improve its duty of care to children in this state, it would have proposed a 
completely independent office that was apart from the minister, who has a vested interest in not investigating 
individual cases.  The government would also have ensured that a commissioner not only had real power to 
investigate individual cases, but also had the enforcement powers necessary to put a stop to children suffering 
systemic abuse and neglect by service providers.   

The incentive produced by a commissioner with the power to investigate and enforce would guarantee that duty 
of care was of a very high standard in all areas relating to children.  In the second reading speech, Hon Kate 
Doust stated - 

The government believes that this approach will give the commissioner independence while 
maintaining ministerial responsibility. 

That statement contradicts itself.  How is it possible to have independence on one hand while maintaining 
ministerial responsibility on the other?  In question time last week in the other place the Premier stated that a 
minister could not be responsible for everything that goes on in his or her department.  That is a different tune 
from the one he was singing when he was in opposition.  At that time he claimed that Hon Doug Shave, as the 
Minister for Fair Trading, was responsible for everything that his department did wrong in response to the 
finance broking scandal.  Hon Kate Doust also stated in the second reading speech - 

. . . the minister will have access to information in the hands of the commissioner so that the minister 
can answer questions in this Parliament.   

Would the minister be accessing information from the Department for Community Development during an 
investigation?  That would work well for the department because forewarned is forearmed.  That is hardly likely 
to change the culture of cover-up, neglect and abuse.  An ombudsman is essential to make up for the deficiencies 
that are bound to exist with the commissioner provided by this bill.  The words “best interests of children” are, at 
best, open to interpretation and, at worst, an open access to vulnerable children.  Depending on whose 
interpretation is used and their particular bias, almost anything can be claimed to be in the “best interests of 
children”.  Who is to say what is in the best interests of a child?  Certainly not the Minister for Community 
Development.  I refer again to the Wade Scale case and the astonishing results we are getting from the 
department about that.  Our parents did everything in our best interests.  At least, that is what they said to me to 
justify something I did not agree with at the time.  Of course, these issues are resolved when a child becomes an 
adult and can make choices for himself.  What of the child who has had many of his or her life choices and 
decisions made in his or her best interests at the age of two, four, 10 or 15 years old - before he or she became an 
adult?  They can have decisions made for them by bureaucrats, social workers, lawyers and judges, and even by 
an emotionally drained parent.  The processes often change their lives forever.  We can never ensure that every 
decision is the right one.  Even good people cannot ensure that, as much as they may try to do so.  It is open to 
the Family Court, at times, to determine what is in the “best interests of a child”.  That may involve unsupervised 
access with a person the child alleges has sexually assaulted him.  The court believes that access by the parent is 
in the best interests of the child.  Again, I refer to the recent case of baby Wade Scale, who was placed in the 
care of his parents.  That was presumably because the Department for Community Development believed that to 
be in the best interests of Wade Scale.  It is essential that a commissioner for children report to the Parliament 
and not to the minister.  If there is a fault in the system - a system reportable to a minister - it is simply not good 
enough for a commissioner for children to be accountable to that minister.  The commissioner must be 
accountable to the Parliament.  There should be a standing committee of the Legislative Council or a joint house 
committee to supervise the office of the commissioner for children.  In some ways this is more important than a 
committee such as the Corruption and Crime Commission oversight committee.  We are all aware of the 
parliamentary reporting requirements of the Corruption and Crime Commission oversight committee.   
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The words used in the bill need to be much more specific to stop them from being misinterpreted and to better 
protect children.  I hope that the government supports various amendments to improve the bill in this place, 
which was presented and passed by the government in the lower house about a year ago without amendment. 

This bill is an opportunity to show the community that we have learnt from past mistakes, which is something 
that this government has obviously not done.  It is also an opportunity to show that the Parliament is prepared to 
deal in a more mature, responsible and honest manner towards children.  The Commissioner for Children and 
Young People Bill 2005 is an opportunity to get it right and to be seen to be truly open and accountable, and to 
be seen to be getting it right, which is too often the problem.  We have the opportunity to establish a truly 
independent office for children that will have the power to make positive and progressive changes to all issues 
relating to children.  I will support this bill subject to a number of amendments.  We should truly advocate for a 
commissioner for children and not simply protect the inadequacy, lack of accountability and incompetence of a 
government and a minister who have not been handling this portfolio and the power of the departmental 
bureaucrats advising them.  We should treat these issues with the sensitivity and importance that they demand. 

I thank honourable members for their indulgence.  I request that we all think very clearly, genuinely and 
carefully in our consideration of this very important bill for children. 

Debate adjourned, on motion by Hon Kim Chance (Leader of the House).   
 


